EXTREMELY URGENT ISSUE

[image: image1.png]— | ﬁ@ = (-)
e @ sz
._..
ﬁ
7:.1 ]!l ®PATH
ef
TH .

===



New Cabinet Resolution on Migrant Labor 

Threatens to Deteriorate Migrants' Rights












February 7, 2006


Issue: A Cabinet Resolution has been passed that will allow migrants currently without a work permit to register. The conditions surrounding this resolution, however, have raised alarm among NGOs. Of greatest concern are the stipulations that employers are required to pay a “bail bond” of either 10,000 or 50,000 Baht for each migrant hired depending on their ID status, and a phase of the registration process that will potentially allow employers to recruit from migrants in detention centers. There is grave concern that the new measures will result in increased human rights violations against this already vulnerable and highly exploited group. 

Background: 

In 2004, Thailand opened the registration system for migrant workers, and 849,552 migrants officially registered with work permits that year – the highest number to date. Under the registration of 2005, only those who had registered the previous year were eligible, resulting in the registration of 705,293 migrant workers with work permits. This decrease in migrant workers re-registering for work permits came without any significant changes in the current migrant policy, procedures or related registration fees. The number of migrant workers actually requested by employers in 2005 exceeded 1.8 million.

Currently:

On December 20th, 2005, The Thai Royal Government’s Ministry of Labor, in coordination with a high-level Cabinet meeting chaired by the Prime Minister, released an ad-hoc policy on migrant labor. The intention of the policy is two-fold: to fill the country’s growing shortfall of manual labor with migrant laborers (the number of laborers required has been estimated at 500,000); and to place stricter controls on the hiring of undocumented migrant laborers as part of the efforts of normalizing the recruitment and transit of migrant laborers from the neighboring countries of Lao PDR, Cambodia and (eventually) Myanmar in accordance with the recent MOU on Migrant Labor. 

The eight NGO members of the PHAMIT Project (Prevention of HIV/AIDS Among Migrant Workers in Thailand) have taken note of this resolution and are gravely concerned by it. Part of the concern is that not much information has been released publicly, and what has been released is short on details. With the paucity of information about this resolution, NGOs, multi-lateral agencies and the international community have yet to make a public response. Considering the negative impact that this policy could potentially have on the human rights situation of migrant workers in Thailand, this brief intends to initiate dialogue and raise public awareness of this resolution and of its potential impact.

Accordingly, this document aims to clarify the resolution and the concomitant policies and procedures, and to identify the concerns that partner NGOs of the PHAMIT Project have regarding this resolution and its potential impact. Below is a summary of the resolution. Note: this is neither an official translation nor a transcript of the resolution. 


Summary of the Resolution and Resultant Policy and Procedures:

1. The Thai Royal Government has acknowledged the need for 500,000 migrant laborers to fill gaps in the country’s work force. 

2. Of this number, Thailand will cooperate with the countries of Lao PDR and Cambodia to recruit 200,000 laborers through official channels established by the MOU on Migrant Labor. 

3. The remainder of the required work force - 300,000 migrant laborers, will be recruited from those migrants who are already present in the country but currently do not have a work permit:

a. For those who are registered with a TohRoh 38/1 card (non-Thai ID) from the 2004 registration but do not have a work permit, the employer will be obligated to pay a 10,000 Baht ($250 US) bail bond per migrant laborer;

b. For those who have no ID permitting them to live or work in Thailand, there will be a bail bond of 50,000 Baht ($1,280 US) per migrant laborer required from the employer.  

4. Method of payment of the bail bond depends on the number of migrants being hired: 

· If the employer intends to hire less than ten migrants, the bail bond for each individual must be paid in cash;

· If intending to hire over ten migrants, the employer must be able to show that they have that much money currently in their bank account, and that money is then put as a bail bond that is only paid if a migrant worker leaves the employer unaccounted for (meaning the migrant worker changes employers or leaves their employer without going through official channels). 

5. Once the bail bond is paid, the regular registration fees apply: a health exam (600 Baht), health insurance payment for one-year (1,300 Baht), the work permit application fee (100 Baht), and the work permit fee that can be purchased in increments of 3 months (450 Baht), 6 months (900 Baht), or 1 year (1,800 Baht) = 3,800 Baht for one-full year.

6. These guidelines are applicable to the first phase of the registration process, which will start March 1st, 2006 and end on March 30th, 2006. Registration will take place at one-stop service centers in the Muang District of each province.

7. Enforcement efforts will be increased during the implementation of this new resolution. Those employers using undocumented migrant labor will supposedly be arrested and will pay high penalties. Migrants themselves will be arrested and deported (the process of deportation is not elaborated in the resolution).

8. If this first phase is unable to reach its goals, a second phase will be instituted. As part of the second phase, four coordinating centers will be set up along the border of Myanmar, with the first one being located at Mae Sot in Tak Province. (The other three will be in Kanchanaburi, Ranong and Chiang Rai) These centers will have the following roles in the process of registering undocumented migrant laborers:

· coordination - collecting and coordinating information on migrants who have been arrested for illegally entering the country and are undocumented; 

· repatriation - undocumented migrants that have been arrested and are being deported (or are voluntarily returning home) will be processed at these points (it is unclear whether these centers will also act as detention centers);

· recruitment – it is unclear what role these stations will have in the recruitment process, but they have been cited as playing a key role in the second phase. 

Concerns Expressed by PHAMIT Partner NGOs:

· The exorbitant price of the additional bail bond required for hiring migrants currently without a work permit (10,000 Baht and 50,000 Baht) will possibly lead to bonded labor – the modern equivalent of slavery. 
For the few employers who are willing to pay this bail bond, it can be assumed that they will pass the cost on to migrants, as is done with regular registration fees, by deducting the cost of the bail bond from migrants’ already meager wages. (Average monthly wages for migrant workers range from around 1,500 – 5,000 Baht per month or $37-$125 US, where hourly wages are paid at rates lower than official minimum wage, average work days last up to ten hours or more yet there is no overtime pay, and usually only one day-off a month is provided.) 

As an added burden to the cost of living expenses that migrants already pay, the imposition of the additional bail bond will potentially result in migrants having to work a year or more just to pay off the work bail bond before they make any earnings (which are often remitted to Burma and Cambodia to support their impoverished families). Yet, the registration only provides for one year anyhow, and there is no guarantee that the employer will return the bail bond or any deducted wages to the employee at the end of the work period. Domestic workers and those working in small numbers (where a cash deposit is required) or those working in isolated settings, such as factories and fishing boats, could feel the strongest repercussions from this policy, possibly leading to coercive working conditions. Moreover, there has been no explanation or details set out by the government on how funds garnered from default bail bonds shall be used.

· Details relating to phase two, specifically, the function of the coordination centers proposed along the Myanmar border and the process of deportation, have not been sufficiently elaborated, leaving many concerns over the way that this phase of the recruitment process will be conducted. 

Foremost, there is a serious question lingering over the function of the “coordination” centers mentioned in phase two. Without enough details or clear guidelines on the role and functioning of these centers, there is concern that these centers may act as ad hoc detention centers or work in coordination with detention centers as a recruitment point for potential employers. If this were the case, it would effectively be the equivalent of human trafficking or worse - slavery. 

· Increasing the threat of penalty against employers hiring undocumented migrants will make it more difficult for health officials and NGOs working on migrant health to access migrants’ workplaces, and will result in increased coercive conditions for unregistered migrant workers. 

It is a common practice for employers to have both documented and undocumented migrants working in the same place, meaning that employers will be more reluctant to expose themselves to scrutiny by outsiders. Moreover, undocumented migrants that continue to work without registering for a work permit will potentially find themselves under extremely restrictive conditions by their employers. Beyond obvious issues of rights violations, this will also limit migrants’ ability to seek out proper health services, making it more difficult to prevent, treat and control contagious diseases.  

· No measures are being taken to improve the labor and living conditions of migrant workers in Thailand to make entering the registration system more valuable or appealing. 

Until the benefits of entering the registration system for migrant workers can be proven to migrants, the numbers registering for work permits will continue to dwindle or remain low. This will be especially true if the fees related to registration become prohibitively high. Problems that documented migrant workers in Thailand face that need to be addressed to make registration more attractive / valuable to migrants include: 

· Being able to secure wages according to official minimum wage standards; 

· Being allotted regular days off or proper compensation, including proper overtime pay as established by national labor laws; 

· Being able to possess original copies of ID cards, which are often withheld by employers, leaving migrants vulnerable to arrest if they leave the premises or wish to change employers; 

· Having the ability to bargain or negotiate, supported by accessible and sympathetic mechanisms to pursue labor disputes; 

· Overcoming language and other systematic barriers that limit the ability to fully access health services;

· Having the equivalent set of health services available under the health insurance scheme as is available to Thais, including ART for those with HIV/AIDS. 

· The systems for recruitment of migrant labor from the two countries currently participating under the MOU on Migrant Labor (Cambodia and Lao PDR) are not yet reliable, tested or transparent. 

These recruitment systems will need time to work out the kinks and gain the trust of migrants, but the Thai government is acting as though these systems are already running and reliable. From the outset there have been questions over the consistency and rigor of the process being used, which was outlined in the MOU, to verify citizenship of nationals from Laos and Cambodia who are currently in Thailand. This has been exacerbated by reports of bribe taking in home countries - to pass the initial health exam, for example. (As reported by country representatives in a regional workshop) Until these recruitment and screening systems are established and running with transparency, migrants will be more likely to continue to use channels that they are familiar with and / or trust (meaning the networks that illegally transport people over the border). Moreover, by prematurely forcing migrants to enter a formalized system that is unprepared or proves itself to be unreliable while being more expensive than informal channels, future efforts to promote such a system will be hampered.

Recommendations:

· Abandon the requirement that employers must place bail bonds in order to register and hire migrant laborers currently without work permits.  

· Elaborate and clarify the role of the “coordination” centers mentioned in the second phase, taking into consideration international standards of human rights as enshrined in International Rights Conventions. 

· Use an open and inclusive consultation process to gather feedback on this resolution and future policies regarding migrant labor from local stakeholders including: employers, migrants, representatives of migrants, local governments and health offices.

· Incorporate migrant workers more fully under current Labor Laws, supported by appropriate mechanisms, such as: Liaison offices staffed by migrant representatives to deal with labor disputes, hotlines in migrant languages to report problems anonymously or request advice, and information on labor laws in migrants language.

· Coordinate activities related to implementing the MOU with governments of neighboring countries with participation by a third party observer (such as a multi-lateral agency). Do not rely on the MOU system as a source of recruitment until the transparency and reliability of these systems is confirmed by a third party.
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www.phamit.org

For the Unofficial Translation of the Cabinet Resolution in English �HYPERLINK "http://www.phamit.org/download/Summary_ofThai_Cabinet_Meeting_20_Dec_05%5B1%5D.doc"��click here�; for the Government’s Official version in Thai �HYPERLINK "http://www.thaigov.go.th/news/cab/48/dec48/cab20dec48-1.htm"��click here� (Issue #37).  Or you can open these links from the PHAMIT website homepage at www.phamit.org





PHAMIT





The Prevention of HIV/AIDS Among Migrant Workers in Thailand Project (PHAMIT), funded by the Global Fund to Fight AIDS, TB and Malaria (GFATM), is a collaborative project of eight NGOs working in partnership with the Ministry of Public Health and local health providers. PHAMIT partners are working in over twenty provinces throughout Thailand to prevent the transmission of HIV/AIDS and improve the quality of life among migrant workers, their families and sex workers.





PHAMIT partners use four main strategies to achieve the project’s objectives: focused interventions in the language of migrants; development of health systems for migrants; development and support of migrant communities; and advocacy on migrant-related policies.
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